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Rancho Viejo South Community Association 
Questions and Answers – Personal Notes from Meeting with L. Krupnik   

1  Clarification of her pervious legal opinion regarding 15.3 in the Charter “Changes in the Community Plan” 

where  she addressed the Blog issue on our RVS website and to add an opinion regarding “Letters to the Editor” on 

the developer issues in our RV Round UP Newsletter. 

Answer.  Previous legal opinion discussed changes in community plan using Association funds for objection to 

change the community plan.  The Association can’t use association funds to engage in objections to the community 

plan which is in favor to the Founder.  Opinion did not say that a blog could not be done.  This is a matter of liability 

of whether to have a blog, or allow “Letters to the Editor”. The blog and the letters would need continual review 

before allowing to post to a site approved by the Association and all slander and libel remarks would need to be 

removed, edited out, before allowed on the blog or newsletter, because the Association cannot use association 

funds (website and Newsletter are paid for by the association) to make any slanderous or libelous remarks against 

the developer.  This is a risk analysis that would be up to the board of directors.  (Note: The Communications 

Committee made the decision to not add a blog page to the Association website and to remove “Letters to the 

Editor” from the Association Newsletter.) 

2 Address 21.3 in the Charter "Validity and Effective Date" regarding amendments to our Charter stating "No 

amendment may remove, revoke, or modify any right or privilege of the Founder or the Founder Member"........ we 

need clarification on that. 

Answer.  Anything that would take away the right of the Founder cannot be removed without the Founder’s 

consent.  The other way would be that it would need to “shock the conscience so badly” that it would need to be 

changed.   

3 We need clarification on her previous opinion regarding "write-offs" being handled in Executive Session.  

Answer.  Clarification about write offs will be answered with question 8.  Questions 3, 8, and 13 are all the same 

questions. 

4-5 Consequence for a Board member who breaches the Code of Conduct Agreement. 

 Answer.  Board could remove that person from officer and from being a board liaison to a committee. The board 

could decide to place the person on the Annual Meeting agenda to be removed by the owners vote, or could bring 

legal action to stop a behavior or matter. 

6  Should we follow governing documents? Or can we pick and choose which ones we follow? 

Answer.  Yes to following the governing documents, but sometimes we don’t understand the documents or people 

interpret them differently.  For example Roberts’ Rules should apply.  Reality is there are different ways to interpret 

and since the association board is less than 12, “committee rules” can apply.  (Note: RVSCA bylaws actually specify 

Roberts’ Rules as the parliamentary procedure to be followed.)   

7  3.13a says that only directors may participate in any discussion or change by vote.  We are not following 

this. 

Answer.  Doesn’t say that we need to but they have always been done this way.  If you want it in the minutes then 

make a motion and vote on it.  The board doesn’t know if there is something done in the past when the developer 
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was in control.  Lynn suggests that the board make a motion at the next meeting and vote on it.  The president may 

limit the time that the owner can speak.   

8.  When we write off an account that we are not seeking any legal matters on; are we allowed to write off in 

executive session or should this be done in open session. 

Answer.  Write off of unpaid assessment can be done in executive because it is part of the pending or contemplated 

action related to the Association’s document or rules.  Unpaid assessment is enforcement of the bylaws and is the 

4th one on the list of items that are allowed to be discussed in executive session.  If you don’t pay your assessments 

you are in violation of the CC&R’s and could fall into executive session.  These can also be discussed in open session, 

but you may adjourn into executive session for these matters.  Summary is that these can be discussed in both open 

or executive session.  If the board chooses to discuss these matters in Executive it is allowed.   Write offs will show 

on the monthly financials for review by the owners. 

9-10. Should the board president be coordinator of neighborhood watch, and block captain be a board member. 

This is one those tricky situations; if acting like George Zimmerman than no.  That would lead to liability.  It depends 

on the scope of what the person is doing if there is no walking through the community providing surveillance, and if 

it is limited to coordination and passing along information from the Sheriff and getting people involved then the 

potential  liability is low.  As long as the scope is limited.  You may check with insurance carrier with what they think 

about the scope of work.  The key is the scope and understanding it and following direction from the Sheriff.   

11.  Every one of our Committee Charters states under “Member”, that the volunteers are appointed by the 

board.  New committee members are not being approved by the board now.  Not sure which way this should 

continue? 

Answer.  All but one of the charters say that volunteers are appointed by the board.  Bylaws say the board shall 

establish committees.  There is an amendment that changes the required two board members on each committee 

to one board member on the committees.  We have choices to amend committee charters, or you leave as-is with 

board members approving the committee members.  Lynn recommended Committee chair be appointed by the 

board, and recommended this should be for all committees.  The board has a better understanding of what the 

committees are about and what they would like them to do. Lynn thought the easiest way is if the chair of the 

committee is the board member then they are chair and the liaison; but it doesn’t need to be the board member 

either.    

12.  Are DRC minutes considered confidential?  Should they be provided to individual homeowners upon request 

or posted on the Association's web site.  

This is a gray area, and subject to legal interpretation.  There is not a requirement to post the DRC minutes on the 

associations web site. There is not a requirement to post anything on the association’s website.   Case law is the 

issue for this question.  There is no good statutory law in New Mexico and the statutory law says that all books and 

records are available for review by a member with a purpose.  This can't be all true because that would mean that all 

legal opinions would be available for review, but that would violate the attorney client privilege.  (Note: other 

attorneys disagree, especially when residents pay for opinions, they should have access to them.)  Financial records 

are available for review, but does that mean that you can look at each individual’s records to see if certain 

individuals are behind on assessments? The DRC decisions are individual records about individual people that are 

members of the association.  There is no case law about this in New Mexico.  If board considers the list of 4 items 

that can be discussed in executive then enforcement of association documents like delinquency, and legal matters 
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may be withheld.  Executive minutes can be withheld from review by the owners.  Lynn can’t say yes or no to this 

question.  The DRC doesn't have minutes themselves for past meetings they only have the sheets that indicate if 

they are approved or denied; these sheets were posted on the web site for years previously.  The DRC sheets have 

the address, what the request was, and if it was approved or denied.  Lynn feels that it will need to be a board 

decision if the board feels that they should make them available or not.  If the board makes the decision that they 

are available; then yes they will be available, and that is not a bad thing to provide the information, that way it is 

not a fight each time this comes up.  If the board takes the position that they are confidential there is no case 

law to determine the outcome.   Lynn agreed minutes must be kept and the minutes of the meeting provided to 

members.  Review of the files vs the minutes is the difference.  Minutes should be made available for review but 

not necessarily the file of the individual. 

Lynn said parking violation or variance is not a DRC issue, it relates to the initial rules and regulations.   What is the 

role of the DRC vs. the Board?  Initially, the developer provided in the guidelines that members have a right to 

appeal to the board but that is not in the governing documents, the governing documents say the decision of the 

DRC is final.  The guidelines were amended to match the governing documents.  (Note: Residents are allowed to 

appeal to the board for a review of DRC decisions.)  Lynn felt that the board needs to make a decision on whether to 

make the lot files available to the members.  Lynn indicated that there is personal information in the lot file about 

the owner.  Owner can get the records to their own lot file (and other residents if they get permission).  Content of 

DRC minutes should include lot number and address.  The board will need to decide if the DRC minutes are to be 

posted on the web site. 

13. Can the HOA announce the creation of a privately created BLOG? 

Answer.  Blog was discussed in number 1. 

14. Does the Founder still maintain some control over the Association once it has been transitioned over to the 

owners? 

Answer.  The founder maintains its rights and protection of the bylaws. 

15. Should the approval of account "write offs" be conducted in Executive Session? 

Answer.  Answer was provided in question 8. 

16. 9.4 books and records (a).  The Board shall make available for inspection and copy by any holder, insurer, or 

guarantor of the first mortgage on a unit, any member, or duly appointed representative of any of the forgoing at 

any reasonable time and for a purpose reasonably related to his or her interest in the unit:  the governing 

documents, the member’s registration, books of accounts, and the minutes of meeting of the members, the board 

and committee. 

Is this all true and does this also include executive session?  3.16 (I) making available to any prospective purchaser of 

a unit, any owner, and the holders, insurers, and guarantors of any mortgage on any unit, current copies of the 

Governing documents and all books, records, and financial statements of the association as provided in section 9.4 

Answer.  This does not include executive session minutes, they are confidential.  Homeowner association act 

discusses this, and says all minutes are to be made available, other than executive session minutes, for review.  See 

SB497.  (Note:  Executive Minutes may be requested through discovery in a legal action.) 
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17. Changing the homeowner handbook without board approval based on a legal opinion.  Should this have 

occurred?  This book was intended as the DRC handbook. 

Answer.  Any changes that go into handbook need to be approved by the board.  If the DRC approved something 

then it should go back to the board.   If there are any changes to the design guidelines those changes should be 

approved by the board.  Dave’s question is the fact that Lynn made an opinion to add in the 2 to 3 pages for the 

rules and regulations bullet points to the handbook and that was never brought back to the board for approval.  

Carol found on October 17 2006 first homeowner handbook to adopt homeowner rules and regulations.  The Rules 

and Regulations are part of the CC&R's so those would not require the board to approve them.  The process of 

getting board approval to add them to the homeowner handbook was not followed. 

18. Can the board approve a resolution for term limits on the board, or would this resolution need to go to the 

members for vote? 

Answer.  Term limits would have to go to the members per section 3.3c of the bylaws, directors may serve any 

number of consecutive terms.  9.6b to amend representative would require 67% of the total votes in the 

Association.  Currently somewhere around 400 votes. 

19. Should the committee members be making motions at the board meeting that do not require a second? 

Answer.  This is allowed per Roberts’ Rules/Committee rules.  (Note: The correct process should be the following.  

Each committee is required to have one board member on it, so suggestions from a committee already are a 

“defacto motion” - these motions should then be seconded for approval by the whole board.) 

20. Carol claims that RVSCA is considered transitioned.  I find no documentation that indicates this claim.  All 

lots/homes closed in our documents state in Chapter 4 that they will be transitioned to the Association.  I know you 

helped with all the legal documents with the sale of SunCor to Univest.  Is RVSCA considered fully transitioned or are 

the remaining common areas in front of the lots to be transitioned once complete as our documents state?  Univest 

recognized the incomplete areas in the Estoppel “to be transitioned” when they were completed.  The Estoppel 

certificate states "with the exception of those obligations", meaning that there is still work to be transitioned. 

Answer.  The period of founder control for the association is over.  Developer still has responsibilities for the lots 

they own.  When they finish a lot the Landscape Committee was trying to get information when the lot closed and 

transitioned from Heads Up construction to Heads up maintenance.   In the sale from SunCor to Univest the 

association agreed that there were lots incomplete and were noted on the Estoppel “to be completed”.  Would we 

be required to accept what they give the Association without a transition?  Chapter 4, page 13 in the bylaws. 

Transition committee: this was intended from the founder control period.  Developer is still liable for improper 

install. The Association can go after them if improperly installed.  The Association’s responsibility is the common 

space in front of lots.  The Association has rights against the developer; but the rights are in favor of the developer.  

Lynn recommended that we don't do a formal transition because this allows the Association to go back to the 

developer later if there is a problem.  Lynn also recommended that we inspect the common area as the homes are 

closed to ascertain if there are any known issues at the time and notify the developer of any problems that require 

repair.  It is better to pursue any issues quickly to help them get resolved working with the developer. 

21. 9.2 Parliamentary rules.  Except as may be modified by the board resolution, Roberts’ Rules of Order 

(current edition) shall govern the conduct of the Association proceedings when not in conflict with the New Mexico 

Law or the Governing Documents.  Is this what we are supposed to use? 
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Answer.  Yes, use Roberts’ Rules.  You can use “Roberts’ Rules for Committees” since the board is less than 12 

members.  This version allows a Chair to make motions and vote.  Minutes should be just motions and decision.  

22. Carol has stated that the DRC deals with compliance issues, if they come up.  There is no documentation 

from the board giving the DRC guidance or direction to make any decisions on compliance issues.  The Association 

has a compliance officer provided in the HOAMCO contract to handle all compliance issues.  Why is the DRC giving 

any direction on compliance issues?  The DRC committee is to review submittals, when received, and follow up on 

their completion of those submittals only.  The board still directs the committee and committee follows the board’s 

direction.  This is in chapter 5 of the charter.  The board makes compliance decisions when they are unable to be 

addressed through the compliance officer. 

Answer.  [In general, the DRC should not be the group that enforces compliance issues.  Sometimes DRC and 

compliance issues overlap.]  For example, the Compliance Officer may send a violation letter to an owner stating to 

submit to the DRC for approval.  The owner needs to submit to DRC.  It remains a compliance issue until the owner 

submits an application to the DRC and follows the Violation Policy.  Once the issue is sent to the DRC it is now a DRC 

issue.  If the DRC approves the change then it is over.  If the DRC denies the change, then it returns to the 

Compliance Officer, continues to follow the Violation Policy, and is no longer a DRC issue.  If the owner changes 

what they have done and resubmits, it becomes a DRC issue once again.  If the DRC denies it again the issue would 

return to the Compliance Officer and follow the Violation Policy. This continues until the change is approved by the 

DRC or if the owner decides not to change the violation, then it would go to the Board for decision on the violation, 

not the DRC.  

23. I can't find anything in our documents about how many committees one board member is allowed to serve 

on.  We have one board member serving and or attending as many as 5 separate committees.  This seems to me 

that one board member is influencing too many committees.  Do you have an opinion on if this is good practice, or is 

there anything in our documents that would address this matter?  If nothing exists what document would we need 

to do, to change this? 

Answer.  There is no limitation to the number of committees one board member can serve on.  Krupnik’s 

perspective is that a president attends various committees in terms of involvement if one member is the Chair of 

multiple committees that would be a problem.  Volunteers are hard to get.  Have not seen this as a problem before. 

24. The Code of Conduct States: "A Board member will support the vote of the majority of the Board regardless 

of the position that the Board member has taken prior to the vote.”  Does this also pertain to decisions reached by 

prior boards? 

Answer.  Essentially it does, however if there is a prior board's decision and the current board does not agree, the 

issue can be raised and the new board can vote on the decision and change it or keep it the same.  Standing rules 

can change based on new conditions.  (Note: Directors are not required to support BOD decisions that violate 

governing documents or other applicable laws, or that could expose the Association to legal action.) 

25. Homeowner input may be valuable in considering a committee candidate.  If a candidate is in good standing, 

shouldn't committee applications be discussed in Regular vs. Executive session? 

Answer.  Yes, technically committee applications should be discussed in open session. Lynn understands the 

concern that not wanting to hurt someone’s feelings might make you want to review in executive, and it does tend 

to eliminate discussion that you may want to have, but it should be done in open session, [to allow residents an 

opportunity to provide input].   Again, same rules apply for any decision on committee candidates: the board has the 
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right to make a decision who is best to serve on a committee.  (Note: The BOD has continued a non-transparent 

policy of reviewing committee applications in Executive Session – residents are not being allowed to provide input, 

nor do they see minutes related to why candidates are approved or not.) 

26. Is being a spouse of a board member a conflict of interest as defined in our bylaws?  (Note: question was 

asked because the spouse of one Director was refused a committee appointment when the spouse of another 

director was the current Chair of another committee; reason given was conflict of interest.) 

Answer.  It depends.  There is a conflict of interest that involves a spouse, if there are any financial implications that 

would be a conflict of interest.  By itself there is not a conflict with a spouse serving on a committee.  Again, board 

members have the right to decide who gets on a committee.   

27. Is it a conflict of interest to have a board member who is running for re-election serve as the Nominations 

Committee Chair? 

Answer.  Our nominating committee only qualifies applications for each person running for the positions based on if 

they are up to date on assessments and violation free.  All the names that are qualified candidates are placed on the 

ballot. 

28. It has also come to my attention that our president may be receiving income from HOAMCO (or through a 

subcontract to HOAMCO) to file personal judgments for other Associations, and did not provide full disclosure to the 

board about these activities or potential conflicts of interest.  Please refer to the section 6.4 of our by-laws.  These 

activities were formerly handled by an attorney.  Despite the fact that the RVSCA does not pay our president for the 

filings, a potential conflict still exists because of her business relationship with HOAMCO.  What is the extent of the 

conflict, i.e., potential influence on discussion of HOAMCO contracts, performance, etc? 

Answer.  The president is filing small claims action for RVSCA at no charge.  She is contracted with other Associations 

managed by HOAMCO to use her experience filling delinquent accounts though small claims court.  There have been 

a few Associations that paid mileage and printing cost to her.  She provided them with a proposal on the process and 

what to do and is only being reimbursed for expenses (mileage and printing cost) - there is no income.  6.2b3 says 

“disclose conflicts in writing to the board or any actual of potential conflict of interest.”  Lynn does not think Carol 

has a conflict of interest with the Association, but one could always argue a potential conflict of interest to many 

individuals.   To be on the safe side Lynn recommended that Carol put something in writing that says that “she 

doesn’t believe that there is a conflict, but if someone believes there is an actual conflict that I am providing 

services managed by HOAMCO, I am just disclosing the information in writing that I am working with associations 

managed by HOAMCO.  In the interest for Carol's protection it is in writing and if anyone perceived it is a potential 

conflict of interest it has been disclosed. 

Was it a violation of the ethics code for another Director to bring this up in open session?  (Note: the 

HOAMCO contract renewal was placed on the Regular Agenda by the President – the other Director asked to table 

the discussion pending the legal meeting and an opinion on recusal, the president refused, and discussion ensued.) 

Answer.  Lynn gets concerned when board members are taking other board member’s business out in front of 

others.  It will be a problem at some point.  Board members should treat each other with respect and conduct 

themselves in a professional manner.   


